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TEK LING CHWANG*
RICHARD L. THURSTONt

Technology Takes Command:
The Policy of The People's Republic
of China with Respect to
Technology Transfer and Protection
of Intellectual Propertytt
From the mid-1960s until Mao's death in 1976 the People's Republic of
China experienced a period of extreme turbulence, international isolation,
and judicial anarchy, more commonly referred to as the Cultural Revolution. Four prominent individuals, including Mao's wife, rose to power
during this period. They have now been dubbed the Gang of Four. According to President Li Xiannian, the Gang of Four did their utmost "to
smash the public security procuratorate and judicial organizations." I An
article in The Guang Ming Daily reflected that position and further identified the Gang's distortions of the role of law in China when it noted:
They wrongly criticized the principle of people's democracy in the socialist
legal system. They one-sidedly stressed the dictatorial role of the legal system
at the expense of its democratic principle. They described the socialist legal
system only as a tool for exercising dictatorship over the enemy, and not as a
weapon for protecting people's democracy. They said nothing about the dia*Dr. Chwang is associated with Schley, Cantrell, Kice, Garland & Moore, Dallas, Texas,
and holds a Ph.D. from the University of Wisconsin, Madison.
tDr. Thurston is Far East Counsel for Texas Instruments Incorporated and holds a Ph.D.
from the University of Virginia.
The authors wish to thank Dean J.W. Salacuse, formerly of Southern Methodist University
School of Law, Dallas, Texas, now of the Fletcher School of Law and Diplomacy, Tufts
University, Medford, Massachusetts, and Mr. H.E. Meier of Gardere & Wynne, Dallas,
Texas, for their encouragement during the preparation of this article.
ttThe Editorial Reviewer for this article is Susan F. Harris.
1. Foreign Broadcast Information Service [FBIS], May 31, 1978, at El.
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lectical2 unity of democracy and the legal system, but placed them against each
other.

Beginning with the return to power of Deng Xiaoping, China has embarked upon a course designed not only to correct those distortions and
to reconstruct the socialist revolution, but also to remove barriers to its
isolation from the West. The highly publicized Four Modernizations 3 have
become the foundation for China's accelerated transformation from a
predominantly agricultural and technologically backward society to a
moderately industrialized socialist democracy. Deng, however, realized
that the successful modernization of China depended in part upon the

elimination of judicial anarchy. In effect, a fifth modernization-the
strengthening of the socialist legal system and the building of legal institutions-was required. 4 Also, pressures from the West to establish judicial
order and to promote uniformity in the interpretation and enforcement of
laws have influenced recent legal reform efforts.
Consequently, over 300 items of legislation, laws, regulations, and
decrees have been either issued or adopted since 1976 pertaining to

judicial organization, foreign trade, and investment. The adoption of
these laws, for example, on contracts, 5 wholly owned foreign enterprises, 6 equity joint ventures, 7 taxation, 8 foreign enterprise registra-

2. Chen & Shou, The Dialectical Relationship Between Democracy and The Legal System,

in Guang Ming Daily, Mar. 20, 1979 (reprinted in FBIS, Mar. 28, 1979, LI).
3. The Four Modernizations are of: Industry; Agriculture; Defense; and Science and
Technology.
4. The requirement for this "Modernization" was officially proclaimed in 1978 by the
Eighth National Conference on People's Judicial Work. See also The People's Daily, July
5, 1979 (quoting Hua Guofeng's speech to the Fifth National People's Congress in July,
1979).
5. See Foreign Economic Contract Law of the People's Republic of China [FECL], adopted
Mar. 21, 1985, reprinted in China Laws for Foreign Business (CCH Austl. Ltd.)
5-550
[hereinafter China Laws]. The FECL took effect July 1, 1985. Id. 5-550(43).
6. See The Law of the People's Republic of China Concerning Enterprises with Sole
Foreign Investment, adopted Apr. 11, 1986, reprinted in China Laws, supra note 5, 13-506.
7. See The Law of the People's Republic of China on Joint Ventures Using Chinese and
Foreign Investment, adopted July 1, 1979 and promulgated July 8, 1979, reprinted in China
Laws, supra note 5, 6-500. The law's "Implementation Regulations" were promulgated
on Sept. 20, 1983 by the State Council. See China Laws, supra note 5, 1 6-550. Article 100
of the Implementation Regulations was amended by the State Council on Jan. 15, 1986. Id.
8. Numerous tax laws have been promulgated. See, e.g., The Foreign Enterprise Income
Tax Law of the People's Republic of China [FEITL] adopted Dec. 13, 1981, reprinted in
China Laws, supra note 5, 32-500; The Income Tax Law of the People's Republic of China
Concerning Joint Ventures with Chinese and Foreign Investment, promulgated Sept. 10,
1980, reprinted in China Laws, supra note 5, 31-500; The Regulations of the Consolidated
Industrial and Commercial Tax of the People's Republic of China (Draft), adopted in principle
Sept. 11, 1958, reprinted in China Laws, supra note 5, 31-500; and the Individual Income
Tax Law of the People's Republic of China, promulgated Sept. 10, 1980 reprinted in China
Laws, supra note 5, 30-500.
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tion, 9 accounting,' 0 foreign exchange,'' and special economic zones
or open cities, 12 represent a remarkable effort by China to create
favorable conditions for foreign investment and economic growth within
a relatively short time. In early 1986, China announced plans to draft
and promulgate 162 laws and regulations in 1986, including twenty
laws and regulations applicable to foreign businesses.

13

By the authors'

best count, as of November 1986, fifteen laws and regulations affecting
foreign investment and business in China had been issued.
Much of the legal reform effort has been designed to attract foreign
direct financial and technological investment by offering various incentives and protection to foreign technology and proprietary interests. 14 The
purpose of this article is to provide the practitioner with a general introduction to some of the more salient features of Chinese policy, rules and

regulations governing technology transfer and its protection. But first, to
set the proper environment, this article reviews briefly Chinese legal tra-

dition. It then surveys the current foreign trade and investment environment in China.
I. Historical Overview
Throughout the centuries prior to this, the twentieth, a dual-structured
legal system evolved in China based on an interrelationship of 1i (morality9. See Interim Regulations of the People's Republic of China Concerning the Control of
Resident Offices of Foreign Enterprises, promulgated Oct. 30, 1980, reprinted in China
Laws, supra note 5, $ 7-500.
10. See The Accounting Regulations of the People's Republic of China for Joint Ventures
Using Chinese and Foreign Investment, promulgated Mar. 4, 1985, reprinted in China Laws,
supra note 5, $ 35-500.
1I. See Provisional Regulations for Foreign Exchange Control of the People's Republic
of China, adopted Dec. 5, 1980 and promulgated Dec. 18, 1980, reprinted in China Laws,
supra note 5, $ 8-550.
12. See, e.g., Regulations of the People's Republic of China on Special Economic Zones
in Guangdong Province, approved Aug. 26, 1980, reprinted in China Laws, supra note 5,
70-800; Regulations of Shenzhen Special Economic Zone on Foreign Economic Contracts,
approved Jan. I1, 1984, reprinted in China Laws, supra note 5,
73-505; and Regulations
for the Administration of the Tianjin Economic and Technological Development Zone,
adopted July 20, 1985, reprinted in China Laws, supra note 5,
92-003.

13. E.

ASIAN EXECUTIVE REP.,

Jan. 15, 1986, at 4.

14. Despite the proliferation of new laws, the foreign investment environment, nevertheless, remains far from ideal in China. Most manufacturing joint ventures have not been
profitable: "new investors are staying away and old ones are thinking seriously about pulling
the plug." U.S. Firms Urge China to Make Changes or Risk the Loss of Foreign Investment,
Wall St. J., June 6, 1986, at 28, col. 2. See also id., Mar. 18, 1985, at 38, col. I for a similar
article. In order to alleviate some of these concerns, Premier Zhao Ziyang met with western
diplomats and businessmen on August 7, 1986, at Beihaide, to discuss the investment
environment. Two months later, on October II, 1986, the State Council adopted Regulations
Concerning the Encouragement of Foreign Investment, reprinted in China Laws, supra note
5,
13-509. These Regulations address a number of the criticisms expressed in the Wall
Street Journal articles.
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propriety) andfa (punishment). 15 Li formed the basis of societal rules of
conduct and education while fa was a tool for its implementation. Primarily due to its Confucian heritage, the formal legal system became not
only an appendage to the state administrative organization but also penal
in its orientation. Civil relationships and breaches thereof, however, were
generally dealt with outside the context of the formal structure. 16
By the end of the nineteenth century entrenchment of the foreign presence and rapid growth of both domestic and international commercial
transactions were beginning to bring pressure to bear on the government
to create a formal civil law system in order to unify China's laws and
judiciary. Consequently, a major legal reform effort was commenced during the last years of the Qing Dynasty, continuing through the 1920s.
From 1904 to 1929 successive law-revision commissions investigated,
digested, and analyzed contemporary Western and Japanese laws. They
collected and summarized thousands of disparate customary laws in force
throughout China. New substantive, procedural, and administrative laws
were promulgated to facilitate trade with the foreigners. 17
But no matter how sound judicial reform is theoretically, ultimate success is judged by the degree to which the general population accepts and
supports the new laws and courts. During the late Qing Dynasty, for
example, the vast majority of the peasant populace had learned to fear
and distrust local magistrate courts.' 8 In those areas of China that escaped
warlordism and disruption caused by the civil war prior to the war against
Japan, however, the national effort to reform the legal system was being
accepted gradually by the populace, particularly when general commercial
issues, such as contractual obligations, were in question. 19
During the period of Nationalist rule of mainland China, from 1911 to
1949, efforts were made to enact laws dealing with trademarks, patents,
and copyrights. For the most part, however, there was "great confusion
and obscurity about the protection of industrial and intellectual property
15. For more information on the traditional li-fa dichotomy see D. BODDE & C. MORRIS,
LAW IN IMPERIAL CHINA 11-51 (1967); Schwartz, On Attitudes Toward Law in China, in
GOVERNMENT UNDER LAW AND THE INDIVIDUAL 27 (M. Katz ed. 1957); and YUNG-JUNG
LIN, CHINESE TRADITIONAL LAW AND MORALITY (1975).
16. Philosophically, civil law was a part of the Ii. The Ching Legal Code, Ta-Ching LuLi, contained only four provisions of a "civil" nature: marriage (hun), debts (chienchai),
land and dwellings (t'ien tse) and mourning (fichih). See G.P. BOULAIS, MANUEL DE CODE
CHINOIS (1924).
17. The promulgation began with the law reform efforts of Shen Chia-pen and Wu Tingfang in 1902, and ended with the promulgation of the Civil Code of the Republic of China
in 1929-1930. See generally, R. Thurston, China's Civil Law Reform Movement, 1912-1930
(1979) (unpublished manuscript).
18. See generally S. VAN DER SPRENKEL, LEGAL INSTITUTIONS IN MANCHU CHINA
(1962).
19. See supra note 17, at 145-81.
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in China" during this period. 20 What protection existed usually was diplomatic and not legal. Nevertheless, several laws were enacted and legal
procedures established that provided a framework for the post-1949 enactments. A brief description of those laws follows.

A. TRADEMARKS
China's first legislative effort at trademark protection was the promulgation by the Qing Government in 1904 of the Experimental Regulations
for Trademark Registration. 2 Aside from occasional enforcement in the
former Treaty Ports, however, the Regulations were not widely enforced
22
and came under criticism by some foreign business interests in China.
In face of opposition, the Regulations were allowed to expire without
protest. Nevertheless, the Chinese Maritime Customs authorities at
Shanghai and Tientsin continued to accept trademark applications, which
were enforced by the foreign courts located in China, such as the U.S.
23
District Court for China sitting in Shanghai.
China's first trademark law was enacted by the Chinese Parliament on
May 3, 1923, and more comprehensive implementing regulations and classification table followed on May 8, 1923.24 The law and new regulations
were administered by the Trademark Bureau in the Ministry of Agriculture
and Commerce. A revision to the 1923 law was made effective in 1931 by
the Nationalist Government under Chiang Kai-shek.
B.

PATENTS

Chinese patent regulations were first issued in 1912 and revised in 1923.
The first regulations, entitled Provisional Rules on the Encouragement of
Arts and Crafts, provided a five-year patent protection for new inventions.2 5 Those regulations, as revised in 1923 and known as the Provisional
Regulations for the Encouragement of Industry, provided that only Chinese
citizens could enjoy patent privileges and protection, but only for three
or five years. 26 Foreigners, for the most part, had to rely on reciprocal

20. N.

ALLMAN,

HANDBOOK

ON

THE

PROTECTION

OF

TRADEMARKS,

PATENTS,

COPY-

i (1924).
21. As reprinted in N. ALLMAN, supra note 20 at 146-50. The Experimental Regulations
consisted of twenty-eight articles and were put into effect on Oct. 23, 1904.
22. Id. at 5.
23. The U.S District Court for China was established in 1906 by act of the U.S. Congress
and sat in Shanghai until 1943. Co-author R.L. Thurston is preparing a history of the court.
24. The trademark law, regulations, and classifications table enacted in 1923 are reprinted
in N. ALLMAN, supra note 20, at 32-60.
25. Id. at 95.
26. See id. at 98-102 for a complete translation of the 1923 regulations.
RIGHTS, AND TRADENAMES

IN

CHINA
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protection through treaties or trade agreements. Not until 1944 was a
complete patent law promulgated; it did not take effect until January 1,
1949, however, shortly before the retreat of the Nationalist Government
has made several
to Taiwan. Since then, the Nationalist Government
27
amendments to the patent law in Taiwan.
C.

COPYRIGHTS

Copyright protection for Americans in China dates back to the Commercial Treaty of 1903 wherein the Chinese Government agreed "to give full
protection ...to all citizens of the United States who are authors, designers
or proprietors of any book, map print, or engraving especially prepared for
the use and education of the Chinese people ...."28 Works translated into
Chinese, however, were not protected. Although the new Chinese Government passed its first, albeit provisional, copyright law in 1912, that law did
not effectuate the treaty provision, and granted limited exclusive rights to
Chinese authors only. 29 It was not until 1928 that the Government passed
China's first comprehensive copyright law, granting protection to foreigners
law
and Chinese alike. 30 This law was superseded on April 27, 1944, by the
3
Concerning Copyrights and the Enforcement of the Copyright Law. '
While none of the aforementioned laws were enforced widely throughout China prior to the Communist victory in 1949, they do provide the
nucleus of a legal tradition or regime for protection of proprietary rights
against which current efforts may be viewed. These efforts may be particularly instructive as many of the former Chinese "capitalists," who
were influential in the implementation of "reform legislation," have returned to prominence in China. Despite the critics then and now, however,
the Chinese approach to the protection of proprietary rights will remain
distinctively Chinese.
II. Current Investment Environment and Forms of Investment

Upon his return to power in the late 1970s, Deng Xiaoping began to
dedicate state resources to achieve economic development through sus27. See Taiwan, Republic of China, Patent Law, 82 PAT. & TRADEMARK REV. 487 (1984).
28.

J.

MACMURRAY,

TREATIES

AND

AGREEMENTS

WITH

AND

CONCERNING

CHINA,

1894-1919, at 429 (1921). See also Treaty as to Commercial Relations, Shanghai, Oct. 8,
1903, art. 11,33 Stat. 2213.
29. A translation of the 1912 Copyright Law is reprinted in N. ALLMAN, supra note 20,
at 112-21.
30. The 1928 copyright law is reprinted in The Copyright Law, 4 CHINA L. REV. 1 (1929).

31. Cited in Copyright Law and Publishing in the People's Republic of China, 24 UCLA
L. REV. 907 n.3 (1977). Subsequent amendments were made on January 13, 1949, and on
July 10, 1985. See Copyright Law of the Republic of China (Industrial Development and
Investment Center, Taipei, Taiwan, Republic of China, June 1986).
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tained economic growth. He utilized new methods and routines to map
out, implement, and control the scope and tempo of his modernization
efforts. Significantly, he concluded that China's trade policies and agencies of the past were no longer adequate for the task ahead. The Maoist
model of self-reliance, equalitarianism, normative incentives, "Politics
Tak[ing] Command," and "Red Not Expert," had to be either deemphasized, shelved, or discarded outright. Consequently, a more traditional
approach to economic development was adopted that emphasized specialization, private markets, division of labor, strategic decentralization
of economic development, and international interaction. The turning point
for this new economic policy came in 1978-79 with the emergence of the
Sichuan economic model, 32 granting special foreign trade status to Guangdong Province, 33 promulgating new laws such as the Joint Venture Law,
and effecting a sweeping reorganization of the foreign trade bureaucracy.
Furthermore, marking an end to the highly-centralized Maoist (Sovietstyle) approach to foreign trade, the National People's Congress redefined,
in June 1979, China's foreign trade policy in terms of using various innovative and reasonable forms for absorbing foreign investment. Since
then, the Ministry of Foreign Trade, which was reorganized in March
1982 into the Ministry of Foreign Economic Relations and Trade
(MOFERT), 34 has had to share control over foreign trade transactions
with other ministries as well as with provincial and municipal organizations. Decentralization of authority within the various trade organizations
has also led to reformation of transactional aspects of China's foreign
trade system in order to maximize exposure and response to foreign trade,
and to provide expert assistance for foreign interests in China.
Nevertheless, despite decentralization efforts, China is, and undoubtedly will remain, a centrally planned and controlled socialist economy.
Recently, the serious depletion of foreign exchange reserves in 198535
caused the Chinese leadership to realize that the pace of decentralization

32. In 1978, then Governor of Sichuan Province Zhao Ziyang initiated a series of economic
reforms to encourage manufacturing efficiency and profit maximization. The resulting "Sichuan Model" has since been adopted, in varying degrees, throughout China.
33. In July 1979, the State Council granted Guandong Province broad powers and responsibility for developing foreign trade and investment. In Aug., 1979, Guandong the
Provincial Government established in Shantou Municipality China's first Special Export
Zone (SEZ). Since 1979, three additional SEZs have been designated in Shenzhen, Zhuhai,
and Xiamen, Fujian Province. See generally MODERNIZATION IN CHINA: THE CASE OF THE
SHENZHEN ECONOMIC ZONE (K. Wong & D. Chu eds. 1985).
34. MOFERT resulted from the consolidation of the Ministry of Foreign Trade, Ministry
of Foreign Economic Relations, the Foreign Investment Commission and the State ImportExport Commission.
35. Reserves were depleted to as low as five to six billion U.S. dollars, according to some
unofficial sources.
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had created significant problems in terms of: resource management; interregional trade coordination and competition; bureaucratic infighting;
and intentional local sabotage of the enforcement of new laws and regulations. In order to contain the damage to its embryonic economy, China's
leadership initiated new policies such as tightening approval authority for
foreign exchange transactions36 and cutting back on the number of "openport" cities available to foreign investment. 37 Consequently, foreign investment projects in China will continue to be regulated closely and monitored throughout the remainder of the 1980s. 38 In fact, foreign investors
and businessmen will find it more difficult to get projects approved when
foreign currency must be allocated, unless the projects either generate
foreign exchange or are of the highest priority in the Seventh Five-Year
Plan.

39

Foreign businessmen in China will continue to be perplexed by the
problems associated with determining the appropriate government level
at which a project must be approved. Unfortunately, no clear guidelines
exist except for equity joint ventures, which often require the Foreign
Investment Commission of MOFERT to approve the project. 40 As a rule
of thumb, the provincial authority or ministry that has jurisdiction over
the project should sign off on any multimillion dollar project, especially
when repatriation of profits is anticipated. This principle should be observed regardless of the form of investment in China, of which the following are the most common: equity or contractual joint ventures; compensation trade; contracted project;joint development projects; and, more
recently, wholly owned subsidiaries. Also, many businesses usually have
an additional presence in China in the form of a Resident Representative
Office (RRO). The next several paragraphs provide a brief description of
these business forms:
I. Equity Joint Venture. An equity joint venture, the only form of cooperative business activity in China presently governed by law and reg36. This occurred in December 1985. See, e.g., the Provisions of the State Council on
the Question of the Balancing of Foreign Exchange Receipts and Expenditures of ChineseForeign Joint Ventures, 13 CHINA Bus. REV. 31-32 (May-June 1986).

37. In the summer of 1985, State Councilor Gu Mu announced that China would slow the
development of ten of the fourteen coastal cities that were opened to foreigners. Wall St.
J., Aug. 6, 1985, at 32, col. I.

38. This monitoring was highlighted most recently by the foreign exchange difficulties
that American Motors experienced with its Jeep joint venture in China. See Beijing-AMC
Cherokee Production Rescued From Cash Flow Problem, China Daily Business Weekly,
May 28, 1986, at I.
39. The Seventh Five-Year Plan (1986-1990) was approved on Apr. 12, 1986. Major priority
will be given to energy, transportation, telecommunications and defense.
40. See China Laws, supra note 5, 6-550(18). See also supra note 7. For an excellent
review of the investment approval process see Lee & Ness, Investment Approval, 13 CHINA
Bus. REV. 14-18 (May-June 1986).

VOL. 21, NO. I

TECHNOLOGY TAKES COMMAND

137

ulation, takes the form of a limited liability company using Chinese and
foreign investment. The Chinese and foreign participant each contribute
agreed capital either as cash, technology, or fixed assets, with ownership
determined by the proportionate percentage of capital contributed. Management of the company is by a board of directors, appointed in proportion
to the equity ownership of the parties. Total profits are taxed under the
Joint Venture Income Tax Law at the rate of 30 percent profit before tax
plus a 10 percent tax surcharge (additional incentives exist in the SEZs
and open cities). 4 1 Joint ventures are expected to generate foreign exchange. 42 The Chinese estimate that by the end of 1984 they had signed
931 equity joint venture contracts of which approximately 60 were with
U.S. firms.

43

2. ContractualJoint Ventures. Contractual joint ventures are cooper-

ative business ventures that may either take the form of a partnership or
a corporation of limited liability. In the latter case the joint venture law
and regulations are often applied unofficially. Capital and resource contributions can be made according to a contractual formula that may differ
from the formula for profits and losses. Also, representation on the board
of directors, if one is established, is not necessarily required by the percentage of a party's contribution. In the case of a partnership, assets
remain the property of the contributor, unless otherwise provided. The
44
parties calculate and pay their own taxes in accordance with the FEITL.
3. Compensation Trade. Compensation trade, the least complicated
form of cooperation, allows the foreign investor to contribute (by sale or
credit) equipment, technology, materials, expertise, etc., towards production of a product. In return, the foreign investor receives a fixed
percentage of the manufactured product in kind. No Chinese entity is
formed, and each party bears its own risk and liability. The Chinese will
not levy a tax if the products are exported because the products are
considered as payment for goods purchased outside of China.
4. Joint Development Agreements. Joint development agreements are

generally applicable to exploration, development, and production of natural resources. The foreign investor, for example an oil company, agrees
to bear all exploration costs at its own risk. Thereafter, the foreign investor
and its Chinese partner or partners share in development and production
costs, as well as profits, in accordance with a mutually agreed upon con-

41. See China Laws, supra note 5,

32-500(3)-(4). For a chart presenting an "Overview

of Investment Incentives," see 13 CHINA Bus. REV. 20-23 (May-June 1986).
42. The only other "corporate entity" covered by Chinese law is the wholly owned
subsidiary of foreign enterprises. See infra text accompanying notes 46-47.
43. 13 CHINA Bus. REV. 33 (May-June 1986).
44. See China Laws, supra note 5; see also text accompanying note 41.
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tractual formula. No Chinese legal entity is formed. The foreign party is
taxed under the FEITL and the Consolidated Tax. 4 5 Other special rules
and regulations have also been promulgated for these activities.
5. Contracted Projects. Contracted projects require foreign investors
to provide specified equipment, technology, or services, or all three, to
the Chinese party in accordance with a contract of limited duration. This
project is governed by the FECL and the technology regulations.
6. Wholly Owned Foreign Enterprises. Until April 1, 1986,46 wholly
owned foreign enterprises could be established in China in only the four
SEZs and selected open-port cities. Now, the new law makes it possible
for foreign investors to establish certain business operations in China
without a Chinese partner. Those operations may take the form of a limited
liability company, although the resolution of this and other issues (i.e.,
taxation, ownership and management structure, and the like) must await
the promulgation of implementing regulations. In order to establish a
wholly owned operation, that business must "benefit the development of
the Chinese national economy and must utilize advanced technology and
equipment, or export all or a major portion of its products." 4 7 Furthermore, article 5 of the new law provides that the Chinese Government will
not nationalize or expropriate property except under "special circumstances" (an undefined term in the law). Nevertheless, these and other
foreign enterprises will be susceptible to shifting political winds. Procedures for establishing a wholly owned foreign enterprise are similar to
those required for joint ventures.
7. Resident Representative Offices. Resident representative offices, or

liaison offices, are governed by the 1980 Interim Regulations, the 1983
Procedures for the Registration and Administration of Resident Officers
of Foreign Enterprises, 48 as well as numerous other rules and circular
notices. The Regulations and Procedures allow a foreign company to
establish an office for market development activities without tax exposure
49
so long as the office does not generate income.
III. China's Technology Transfer Policy
As noted earlier, the success of the Four Modernizations depends on
China's ability to achieve stable and sustained economic growth over the
45. Id.

46. The wholly owned subsidiary law was adopted on April 1I, 1986. See supra note 6.
47. Id. 13-506(3).
48. See China Laws, supra note 5, 7-560.
49. See the Interim Provisions for Collection of Industrial and Commercial Consolidated
Tax and Business Income Tax from China-based Foreign Companies, issued May 15, 1985,
reprinted in id.
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next several decades. A vital cornerstone to such growth, and particularly
the success of the recently announced Seventh Five-Year Plan, is effective
assimilation of modem science and foreign technology. Accordingly, China
has placed priority on the importation of certain state-of-the-art technology in accordance with the "mix" requirements of its economic development plans and has undertaken concerted efforts to attract certain
high-technology foreign investment.
Investment opportunities for foreign businesses, however, will be
limited by, and contingent on, China's ability to absorb newly acquired
technology and to apply it efficiently. That ability is presently restricted by eight principal factors: (1) Inefficient allocation and use
of natural and manpower resources, as well as certain existing technologies, for technological development (partially the result of decentralization); (2) inadequate infrastructure for absorbing and disseminating technology rapidly; (3) inability to translate experimental,
laboratory or small-scale production successes into broader gains; (4)
inadequate management skills, training, discipline, and problem-solving
expertise; (5) lack of qualified scientific, engineering, and technical
personnel; (6) absence of standardization in instrumentation and scientific manufacturing equipment; (7) shortage of hard foreign currency
and inability to generate foreign exchange through exports of high
technology products due to substandard products or over-capacity
worldwide in certain product categories; and (8) lack of uniform
dissemination and/or enforcement of laws, rules, and regulations.
China's modernization effort has also been hampered by disruptive
events of the post-1949 era. They include the withdrawal of Soviet
technical assistance (including blueprints of unfinished projects), severe economic failures during the Great Leap Forward, return to selfreliance in the 1960s, and economic dislocation brought about by the
Cultural Revolution.
Through the mid-1970s the principal focus of China's technology transfer policy was on the acquisition of whole plants and equipment (for
example, ammonia plants, petrochemical facilities, iron and steel mills,
and electrical generating plants). By late 1985, however, China's technological orientation had broadened significantly to include: industrial
property rights; proprietary technology; machinery and equipment; technical services; documentation; know-how; as well as management and
marketing expertise. Prior, unyielding insistence on transfer of turnkey
operations and the "most advanced technologies" has given way to a
more pragmatic approach.
During a seminar conducted in September 1980 under the auspices of
the Chinese General Chamber of Commerce in Hong Kong, Mr. Ren
WINTER 1987
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Jianxin, then director of the Legal Affairs Department of CCPIT,50 asserted that China's technology transfer policy should be to: (1) adopt what
is best in foreign countries; (2) develop foreign trade; (3) import advanced
technology; (4) utilize foreign investment; and (5) expand foreign economic cooperation and technological exchange. 51 Mr. Ren conceded that
technological development had been seriously hampered by past "interference and disruption in various manners." 52 Consequently, in order to
make foreign technology more useful, China should import only technology that would "serve the purpose of producing benefits to the sector
of national economy which enjoys priority in investment." 53 Since then
China has focused its priorities on: (1) energy development; (2) construction of communication and transportation systems; (3) agricultural and
light industrial expansion; (4) the tapping of potential factories; and (5)
the modernization of industrial enterprise management with scientific
methods. Rather than purchasing complete equipment from abroad, Mr.
Ren indicated that China should import advanced technology and techniques for "making basic components and basic materials," and for boost54
ing the country's technological level and productivity."
In order to achieve the referenced goals and objectives with consistency,
certain rules and guidelines regulating the transfer of technology have
recently been adopted. The first enactment, promulgated on February 8,
1984, by the Guangdong Provincial People's Government, is entitled Provisional Regulations of Shenzhen Special Economic Zone Governing the
Importation of Technology (the Shenzhen Rules). 55 The Shenzhen Rules
require technology transfer contracts to be in writing and established
"according to the principle of equality, mutual benefit and unanimous
consent through consultation." ' 56 Article 5 of the Shenzhen Rules requires
imported technology not only to be advanced and possessing "achieved
economic benefits," but also to have been granted a valid patent right or
for which a patent is being applied. 57 The Shenzhen Rules also identify
the acceptable means whereby to transfer technology to the Chinese importer, such as: licensing, compensation trade, technical service, or as a
capital contribution to joint ventures. With respect to the latter investment
50. Mr. Ren was appointed the vice-president of the Supreme People's Court, the highest
court in China, in 1983.
51. Ren, Some Legal Aspects of the Import of Technology and the Utilization of Foreign
INT'L REV. INDUS. PROP. CORP. L. 21
(1981).

Investment in the People's Republic of China, 12
52. Id. at 22.
53. Id.
54. Id. at 23.

55. See China Laws, supra note 5,
56. Id. 73-510(4).
57. Id. 73-510(5).
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mode, article 23 limits the amount of capital contribution in the form of
technology to twenty percent of the registered capital of the business
enterprise. 58 The term of the technology transfer contract cannot exceed
five years, except when technology is invested as a capital contribution.
Approval by the Shenzhen Municipal People's Government is required
59
for extension or renewal of the contract.
A foreign investor may be discouraged from investing in Shenzhen and
other SEZs where the spirit if not black letter of the Shenzhen Rules may
be applied, because the investor must guarantee not only the legal validity
but also the technical effect, or results, of the transferred technology.
Moreover, the foreign investor must compensate the local technology
importer for losses incurred in sales, on the international market, of prod60
ucts manufactured by the transferred technology.
On May 24, 1985, the State Council of China promulgated China's first
national regulations governing technology transfer to Chinese enterprises
outside of the SEZs. 6 1 Technology invested as capital in an equity joint
venture, however, is not covered by the Technology Regs. Together with
the Procedures for the Examination and Approval of Technology Import
Contracts (the Procedures), effective September 18, 1985,62 a fairly comprehensive but flexible regulatory scheme has been established to assist
China in its efforts to upgrade its scientific and technical standards and
to stimulate the development of the national economy.
Designed to confirm China's intentions to scrutinize and to control
technology transfer, both the Technology Regs. and Procedures contain
several provisions of concern to foreign investors. Article 9 of the Technology Regs., for example, lists nine restrictive terms that cannot be
included in a technology transfer contract without special authorization
from MOFERT. Among the most bothersome are prohibitions on contractual provisions that restrict: (I) The recipient's freedom to purchase
raw materials, equipment, or products from sources other than the foreign
party; (2) the quantity and price of products manufactured by the recipient
using the transferred technology; (3) sales channels and export markets
"unreasonably"; (4) development and improvement of the transferred
technology by the recipient or licensee; and (5) the recipient from receiving
competitive technology, goods and services.63

58. Id.
59. Id.

73-510(23).
73-510(20).

60. Id.

73-510(12).

61. See Regulations on Administration of Technology Import Contracts of the People's
Republic of China, promulgated May 24, 1985, reprinted in id. 5-510 [hereinafter Technology Regulations].
62. Id. $ 5-573.
63. See Technology Regulations, supra note 61, 1 5-570(9).
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Under the Technology Regs. all technology import contracts must not
exceed ten years, unless approval is obtained from either MOFERT, a
subordinate agency, or a MOFERT authorized agency that must decide
whether or not to approve the contract within sixty days of receipt. 64 This
requirement is significant because it puts the foreign investor on warning
to obtain preliminary project authorization before proceeding with the
project or else face the risk and expense of denial. Thus, the foreign
investor should work with the appropriate agency of MOFERT from the
outset to understand its concerns and intentions.
Article 7 of the Technology Regs. is favorable to foreign investors since
it obliges the Chinese recipient "to keep confidential the technical secrets
contained in the technology provided by the supplier according to the
scope and terms agreed upon by the parties concerned." Also, the parties
now have some flexibility to specify the form and payment schedule of
65
remuneration.
Despite certain limitations, the Technology Regs. and Procedures mark
a significant improvement over previous regulations and should generally
be accepted by the foreign business community. The regulations are testimony to the crystallization of a rapidly developing Chinese policy on
technology transfer. While they have provided a framework to the handling
of technology related issues, they are not the end to the evolutionary
process. In spite of an apparent long-term commitment to the importation
of technology, further restrictions and barriers can be expected. Recently,
import restrictions have been placed on four groups of technology as China
attempts to protect its fledgling industry while seeking to capitalize on its
investment in advanced technology.
IV. Protection of Intangible
Proprietary Interests in the PRC
Communist governments are traditionally hostile toward private ownership of intellectual property. Marxist-Leninist philosophy considers intellectual creations and inventions as products of the society. Theoretically, an individual has no claim to his or her creative labor or the profits
therefrom, and title to all inventions and technology should rest with the
State. For a while, under Mao, China was totally committed to this antielitist philosophy. 66 During recent years, however, ideology has given
way to pragmatism.

64. Id.
65. Id.

5-570(8).
5-570(5).

66. Hsia & Haun, Laws of the People's Republic of China on Industrial and Intellectual
Property, 38 L. & CONTEMP. PROBS. 274, 275 (1973).
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CONTRACTUAL PROTECTION

When China first opened its doors to foreign investment the sole means
of protection of intellectual property was contractual, rather than any
statutory guarantee. Survival of license, assignment, and nondisclosure
provisions were all negotiable. 67 For example, it was, and remains possible, to negotiate with China National Technical Import Corporation
(Techimport), in a whole plant or turnkey contract, a clause for the protection of know-how for a finite period (albeit with certain limitations to
its effectiveness). 68 Generally, sophisticated agencies such as Techimport
have been willing to include nondisclosure or confidentiality provisions
comparable to those found in contracts in the West and Japan. With the
promulgation of the Technology Regs., nondisclosure agreements should
become more widely accepted in the future.
On July 1, 1985, the FECL, which applies to all contracts (including
technology transfer contracts) entered into between Chinese and foreign
parties, came into effect (international transportation contracts are excluded from its scope). 69 Overall, the FECL is quite accommodating to
foreign interests. Most notably, chapter 3 (articles 16-25) provides specifically for breach of contract and damages. Damages, however, appear
to be limited to monetary remuneration, which may be difficult to establish
in proprietary matters. 70 But, the Code of Civil Procedure and the recently
promulgated General Principles of the Civil Law can be read to allow for
some form of injunctive relief. 7 1 A foreign party, however, may be wise
72
to stipulate liquidated damages as well as injunctive relief in the contract.
A complementary safeguard to industrial and proprietary property is
provided, arguably, in the Joint Venture Law. Although the Joint Venture
Law does not specifically protect industrial and proprietary property,
article 2 of the Joint Venture Law states: "The Chinese Government
protects . . . the resources invested by a foreign participant in a joint
venture . . . as well as his or her lawful rights and interests." 7 3 Moreover,
article 5 of the Joint Venture Law provides that a foreign party may
67. Theroux, Technology Sales to China: New Laws and Old Problems, 14 J. INT'L L. &
ECON.

185, 230 (1980).

68. See Note, ForeignInvestment in the People's Republic of China: Compensation Trade,
Joint Ventures, Industrial Property Protection and Dispute Settlement, 10 GA. J. INT'L &
CoMp. L. 233, 256 (1980).
69. See China.Laws, supra note 5, 5-550(2).
70. Id. 5-550(18). But the same article allows for "other reasonable remedial measures."
Id.
71. General Principles of the Civil Law of the People's Republic of China, Apr. 20, 1986,
Ren Minjih Bao I (Apr. 17, 1986).
72. A liquidated damages provision is allowed under FECL. See China Laws, supra note

5.

5-550(20).
73. See supra note 7,

6-500(2).
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contribute industrial property rights as its investment in the venture. 74
Taken together, these two articles presumably provide for limited protection of industrial and proprietary property.
Finally, the U.S.-China Trade Agreement of 1979 commits China to
protect U.S. technology. 75 The Patent Law is an attempt to address this
guarantee.
B.

THE PATENT LAW OF THE

PRC

Shortly after the Communist victory in 1949 the Chinese Government
enacted patent regulations patterned after the Soviet model. The Provisional Regulations on the Protection of the Invention Right and the Patent
Right (1950)76 and the Provisional Regulations on Awards for Inventions,
Technical Improvements, and Rationalization Proposals Relating to Production (1954) 77 were both enacted before the anti-rightist campaigns of
the late 1950s. Certain inventions relating to national defense, and those
affecting the general welfare of the population were eligible for "certificates of authorship." Rather than obtaining an exclusive right of any kind,
holders of certificates of authorship were given yearly monetary awards,
based on the annual amount of money saved from the use of the new
78
inventions.
In the early 1960s the attitude of the Chinese Government toward the
rights and proper rewards of inventors changed dramatically. The Regulation on Awards for Inventions and the Regulation on Awards for Technical Improvements (1963) revealed a strong anti-elitist attitude. 79 Mao
had decided by then that the concept of a patent was contradictory to the
Marxist-Leninist-Maoist ideology, since all inventions made by any individual were to be considered as property of the State. Consequently,
patents were no longer necessary. Curiously, although the annual monetary awards made to inventors were eliminated, smaller, lump-sum "bonuses" continued to be made to inventors. 80 With the advent of the
Cultural Revolution even the payment of bonuses was eliminated. The
74. Id. 1 6-500(5).
75. Trade Relations Agreement between the United States of America and the People's
Republic of China, July 7, 1979, art. VI, 31 U.S.T. 4651, T.I.A.S. No. 9630 [hereinafter
Trade Relations Agreement].
76. I Zhongyang Renmin Zhengfu Faling Huibian [Collection of Laws and Decrees of the
Central People's Government] 359 (1952) (quoted in SPECIAL SUBCOMMITTEE ON U.S.
TRADE
SESS.,

WITH
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HOUSE
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COMMITTEE
LAW

AND
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ENERGY
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AND
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COMMERCE,
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n.7 (Comm. Print 1984)) [hereinafter China's New Patent Law].
77. See China's New Patent Law, supra note 76, at 19 n.8.
78. See generally, id.
79. Id. at 19 n.10.
80. Id. at 19.
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value of the work of scientists and engineers was discredited, and many
intellectuals were persecuted by the Red Guard. 8 1
Two years after the end of the Cultural Revolution the 1963 Regulations
were reissued. 82 In the following year, the government also enacted the
Regulations for the Reward and Encouragement of Natural Science. 83 The
1963 Regulations were subsequently revised on March 16, 1982.84 '
The State Scientific and Technological Commission of China was entrusted in 1978 with the responsibility of evaluating and drafting a patent
law. 85 In March 1979 a patent law drafting committee was formed, 86 and
in January 1980 a Patent Bureau was established. 8 7 Two months later,
China became a member of the World Intellectual Property Organization
(WIPO), and subsequently joined the Coordination Committee of the
WIPO. 88 On March 12, 1984, at the Fourth Session of the Standing Committee of the Sixth National People's Congress, the new Patent Law was
announced by Li Xiannian, President of China. The Patent Law came into
force on April 1, 1985.89 On March 19, 1985, China officially acceded to
the Paris Convention of Industrial Property. 90
How does one justify the Patent Law to the Chinese masses who were
once indoctrinated with anti-elitist thought? Mr. Huang Kunyi, Director
General of the Chinese Patent Office, recently emphasized the importance
of socialized mental labor in the inventive process. He cited different
provisions in the Patent Law, such as article 6, that were developed to
accommodate the politics and economy of a developing socialist country:
"For a service invention-creation made by any staff member or worker
of a foreign enterprise, or of a Chinese-foreign joint venture enterprise,

81. Id. at 21.
82. Id. at 21 n.17.
83. Id. at 21 n.18.

84. Id. at 22 n.21.
85. Id. at 23.
86. Huang, The Birth of the First PatentLaw of the People's Republic of China, 23
PROP. 152, 154 (Apr. 1984).

INDUS.

87. See China's New Patent Law, supra note 76, at 23.
88. The World Intellectual Property Organization (WIPO), headquartered in Geneva, is
an agency of the United Nations Educational, Scientific, and Cultural Organization (UNESCO).
WIPO was established by a convention signed in Stockholm on July 14, 1967, 21 U.S.T.
1749, T.I.A.S. No. 6932, 828 U.N.T.S. 3.
89. Patent Law of the People's Republic of China, reprinted in China Laws, supra note
5, 11-600 [hereinafter Patent Law].
90. Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, 13 U.S.T.
1, T.I.A.S. No. 4031,828 U.N.T.S. 107; as revised on July 14, 1967, 21 U.S.T. 1583, T.I.A.S.

No. 6923, 828 U.N.T.S. 305. For a summary of the principal provisions of the Paris Convention, see Anderegg, The Proposed Revision of the Paris Conventionfor the Protection
of Industrial Property-The Position of the Developed Countries, in CURRENT INTERNATIONAL ASPECTS

OF LICENSING

AND

INTELLECTUAL

PROPERTY

137-39 (W. Grookhart. S.

Leach & B. Tobor eds. 1980).
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located in China, the right to apply for a patent belongs to the enterprise." 9' The patent, if granted, will belong to the enterprise, not to an
individual. The first clause of article 6 stipulates that for inventions "made
by a person in execution of the tasks of the entity to which he belongs
or made by him mainly by using the material means of the entity, the right
to apply for a patent belongs to the entity." 92 After the approval of the
application, the patent right accordingly belongs to the entity, not an
individual, a fact similar in concept to inventions assigned to U.S. companies by inventors in their employ at time of invention. Rule 10 of the
Implementing Regulations further defines "service invention-creation,
made by a person in execution of the tasks of the entity to which he
belongs" as any invention-creation made: (I) in the course of performing
his duty; (2) in the execution of any task entrusted to him by the entity
to which he belongs; or (3) within one year from his resignation, retire93
ment, or change of work.

Moreover, both the Patent Law and the Implementing Regulations specify that if, without ajustifiable reason, a patentee fails to work the patent
in China within three years from the date of the grant of a patent right,
the Patent Office may grant any entity, "which is qualified to exploit the
invention," permission to exploit the patent. 94 The entity or individual
requesting permission to exploit the patent must show proof that "it or
he has not been able to conclude with the patentee a license contract for
exploitation on reasonable terms." 95 The compulsory licensee must, of
course, pay the patent owner a reasonable exploitation fee that shall be
determined by both parties in consultation. If no agreement can be reached,
the scale of the fee will be adjudicated by the Patent Office. 96 In addition,
if the exploitation of a more recently patented invention depends on the
utilization of an earlier patent, the Patent Office may also grant a compulsory license to use the earlier invention. In such a case, the earlier
patentee may also be granted a compulsory license to exploit the later
invention. 97 The right of a compulsory license is, however, limited. The
compulsory licensee does not have an exclusive right and cannot sublicense the right to others. 98 Should the patentee be dissatisfied with the
91. Huang, A Review of the Characteristics of the Chinese Patent Law, in PRODUCTS AND
TECHNOLOGY ABROAD (General No. 19), Supplement 17 (Sept. 1984).
92. See Patent Law, in China Laws, supra note 5,
11-600(6).
93. Implementing Regulations of the Patent Law of the People's Republic of China, PATENT
DOCUMENTATION PUBLISHING HOUSE, Beijing, PRC Reg. 10 [hereinafter Patent Regulations]. The implementing regulations are also found at China Laws, supra note 5,
11-603.
94. See Patent Law, in China Laws, supra note 5,
11-600(52).
95. Id. 11-600(54).
96. Id.
11-600(57).
97. Id.
11-600(53).
98. Id. 11-600(56).
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decision of the Patent Office to grant a compulsory license to another, or
if the patentee is not satisfied with the determination of the amount of fee
to be received, the patentee can, under article 58, "institute legal proceedings in the People's Court" within three months from the receipt of
the notification. 99
1. Patent Law in General

China's Patent Law is more an enabling act than detailed legislation.
Consisting of sixty-nine articles and divided into eight chapters, the Patent
Law establishes general requirements for the grant of patent rights; submission, examination and approval of applications; duration and invalidation of patent rights; terms for compulsory licensing; and patent
protection.
Under article II of the Patent Law, the basic right granted to the patentee is an exclusive right to the invention. Thus, a patentee may exclude
any entity or individual from using or selling a patented product, or using
the patented process for "production or business purposes," without authorization of the patentee. 100 Similarly, the exploitation of a patented
design without authorization is prohibited. 101 Article 62, however, provides that it will not be deemed an infringement where a party uses or
sells a product covered by a patent without knowledge that the product
was made and sold without authorization. What is not clear is what kind
of proof of lack of knowledge is required to avoid a finding of
02
infringement. 1
2. Duration of the Patent Right

Patents ultimately afford society an opportunity freely to use an invention after the expiration of the term of the statutory grant. '0 3 In this
respect, China's Patent Law is no different from that of other countries.
Article 45 of the Patent Law "establishes the duration of patent as fifteen
years" from the date the application is filed in China. 104 The duration for
utility models or designs is five years from the date of filing (and renewable
for three years).' 0 5 The right to exclude others from exploiting the patent,
however, does not begin until after the grant of the patent right by the
99. Id. 11-600(58).
100. Id. 11-600(11).
101. Id.
102. Id. 11-600(62).
103. See Freedman, Grants, Limitations, Know-how, and Other Perils in International
Licensing-Some Contemporary Advice, 32 OHIO ST. L.J. 718, 720 (1971).
104. See Patent Law, in China Laws, supra note 5, 11-600(45).
105. Id.
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Patent Office.' 0 6 Under the Regulations, it is believed that processing of
07
patent applications will take two years.1
3. Subject Matter of Patent

The scope of Chinese patent protection is "inventions," "utility models,"
and "designs." 108 Certain types of inventions, however, have been explicitly excluded from protection: (1)
inventions "contrary to the laws of the
State, social morality or which are detrimental to the public interest"; (2)
scientific discoveries; (3) rules and methods for mental activities; (4) methods for the diagnosis or for the treatment of diseases; (5) food, beverages
and flavorings; (6) pharmaceutical products and substances obtained by
means of a chemical process; (7) animal and plant varieties; and (8) substances obtained by means of nuclear transformation. 109 The Chinese
consider "scientific discoveries" and rules and methods of mental activity" to be natural phenomena, not directly applicable to production. Moreover, they are covered by the 1979 Regulations granting awards, which,
while recognizing "creativity," do not grant exclusive rights for certain
0 With regard
scientific discoveries. 11
to nuclear substances, national security considerations dictate that they be excluded. Items under categories
(4) through (7) are considered to be too closely connected with the health
and welfare of people to be patentable. "'1
Processes used for the production of the materials under categories (5) through (7) are, however,
patentable."l 2 In the case of chemical products under category (6), it is
thought that since the chemical industry in China is still in an embryonic
stage, patenting those products would hinder unnecessarily research and
1 13
development in this area. '
Whether man-made virus, which is neither an animal variation nor a
plant variety, produced by genetic engineering, is patentable is unclear.
Also to be clarified is whether "food" under category (5) includes animal
feed. Had the Chinese government wanted to exclude animal feed from
eligibility, it could have used a more appropriate Chinese term than the

106. See Patent Regulations, in China Laws, supra note 5, 11-603(77). After the grant,
however, the patentee may seek compensation for infringement during the period between
publication of the patent application and date of grant.
107. Based on a discussion R. L. Thurston had with Lou Chuipin, Deputy Director, Patent
Agency, CCPIT, in Beijing, China, Jan., 1985.
108. See Patent Law, in China Laws, supra note 5, 11-600(1)-(2).
109. Id. 11-600(5), (25).
110. See China's New Patent Law, supra note 76, at 28.
111. See Huang, supra note 86.

112. See Patent Law, in China Laws, supra note 5,
11-600(25).
113. See China's New Patent Law, supra note 76, at 28.
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one used in article 25, category (5), of the Patent Law. 114 The term used
in the category designates only food for human consumption.
During the drafting stage, the Chinese had indicated that "computer
programming" would not be patentable. 1 5 The Patent Law, however, is
silent as to the patentability of computer programs and software. Arguably, computer programs and software are "rules and methods for mental
activities" under category (3) of article 25. In general, it is likely that the
scope of patent protection may be enlarged in the future when the level
of scientific research in China has become more advanced and reciprocity
is sought internationally.
4. The Standard of Patentability

Inventions and utility models must meet three requirements before a
patent right can be granted by the Chinese: novelty, inventiveness, and
practical applicability. 1 6 For design patents, the requirement is simply
novelty. "17
Article 22 dissects "novelty" into three components: (1) before the
date of filing a patent application, no identical invention or utility model
has appeared publicly in China or abroad; (2) the invention has not been
publicly used or made known to the public in China by some other means;
and (3) no other person has made a patent application for an identical
invention or utility model in China, nor published in patent application
documents made public after the date of the application. 18 Hence, the
criteria of novelty is one of "limited world novelty," which requires that
the product not be publicly known anywhere in the world and not be in
use in China.
The novelty requirement is subject to three exceptions. The invention
is still considered as being novel even if within six months before the date
of filing any one of the following three events has occurred: (I) the invention was first revealed publicly at an international exhibition recognized or being sponsored by the Chinese government; (2) the invention
was first described at a specific academic or technological meeting; or (3)
the invention was disclosed by a third person without the consent of the
applicant. 119
The second requirement, "inventiveness," as defined in article 22, implies that the invention possesses prominent substantive characteristics
114. See Patent Law, in China Laws, supra note 5,
115. Ren, supra note 51, at 26.
116. See Patent Law, in China Laws, supra note 5,
117. Id.
118. Id.
119. Id.

11-600(25).
11-600(22).

11-600(23).
11i-600(22).
11-600(24).
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and represents notable progress compared with any existing technology
before the date of the patent application. A utility model patent, however,
requires only minor technical improvements or progress that could be
useful in China's modernization drive.120
"Practical applicability" is defined in article 22 as an invention or utility
21
model that "can be made or used and can produce effective results."'
In other words, the invention-creation must be capable of being converted
to a useful productive force.
5. Patent Application
Chapter III of the Patent Law and chapter II of the Implementing Regulations outline patent application filing procedures. All documents submitted under the Patent Law and the Regulations must be in Chinese, and
must include a request, a description, an abstract, and claims. 122 The
request should state the name of the invention/utility model, the name of
the inventor/creator, the name, nationality, and address of the applicant,
and the address of the patent agent. The description must give a sufficiently clear and complete explanation of the invention/utility model so
a person skilled in the particular field can make and use the claimed
invention. 123 Moreover, prior art, the task that the invention or utility
model is designed to fulfill, and the merits of the new invention must be
included. Claims may be independent or dependent and must be supported
by the description and should define clearly the extent of the applied for
patent protection. An independent claim is the claim describing "the
indispensable technical features constituting the invention or utility model,"
whereas, a dependent claim is a claim relying on one or more other
preceding claims.
Any foreign individual, enterprise, or organization not resident or not
having a business office in China may apply for a patent, through a patent
agent, 124 provided one of the following additional conditions is satisfied:
(1)China and the country of citizenship or incorporation have concluded
a bilateral trade agreement; or (2) both countries are parties to an international treaty; or (3) both countries have established the principle of
120. Feinerman, PRC Patent Law Offers Basic Protection, But Questions Remain, E.
June 1984, at 10-11.
121. See Patent Law, in China Laws, supra note 5, 1111-600(22).
122. Id. 11-600(26).
123. Id.
124. Such as the Patent Agency of the China Council for the Promotion of International

ASIAN EXECUTIVE REP.,

Trade and China Patent Agent (H.K.) Ltd. See also State Council Designates National
Patent Agency, Ta Kung Pao (Hong Kong), Apr. 5-11, 1984, at 5 (English Weekly Edition).
No fewer than 3,455 applications were filed on Apr. 1, 1985. By June 1, 1985, a total of
7,086 applications had been received. Of the applications, 69.4 percent were from China
and 30.6 percent foreign. ICC BUSINESS WORLD, Jan.-Mar. 1986, at 14.
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reciprocity.125 Unfortunately, the Patent Law does not set a standard to
determine either residency or having a "business office" in China. Arguably, the "business office" requirement will be met if the Foreign En26
terprise Establishment Law criteria are satisfied. 1
Priority is determined by the date of filing, namely the date the Patent
127
Office receives the application, rather than by the date of first invention.
If, however, the application is sent by mail, the date of mailing indicated
on the postmark will be used. 128 In compliance with the Paris Convention,
a patent application filed in a foreign country will be given priority right
1 29
of twelve months, and six months will be given for a design patent.
Thus, the date of application made abroad will be regarded as the date
of application made in China. Consequently, the earlier publication of a
patent abroad will not be a bar to obtaining the same patent in China,
provided the application is made in China within the priority interval.
Article 33 permits an applicant to amend the application so long as the
130
amendment does not go beyond the scope of the initial description.
The applicant, however, must amend within a period of fifteen months
from the filing date, or at the time when a request is being made for the
examination of the patent application, or when a response is made in
regard to an opposition.131
6. Examination and Approval

If, after preliminary examination, the Patent Office finds that the application conforms with the general requirements of the Patent Law, the
Patent Office will publish the application within eighteen months after the
filing date. Should the patent application be denied, such publication will
presumably thrust the information into public domain. Within three years
from the filing date the applicant must request the Patent Office to examine
the substance of the application; otherwise, unless there is a justifiable
reason, the application will be deemed to have been withdrawn. 132 The
examination system adopted by China is a "delayed substantive examination system," designed to reduce the backlog of examinations, yet maintain the quality of the inventions accorded patent rights. 133 As for an

125. See Patent Law, in China Laws, supra note 5, 11-600(18); Hameed & Hu, Marking
the Debut of China's New Patent Law, WORLD L. Nov.-Dec. 1984, at 37.
126. See sources cited supra notes 8 & 9.
127. See Patent Law, in China Laws, supra note 5, 11-600(29)-(30).
128. Id. 11-600(28); see Patent Regulations, in China Laws, supra note 5, 11-603(5).
129. See Patent Law, in China Laws, supra note 5, 11-600(29).
130. Id. 11-600(33).
131. See Patent Regulations, in China Laws, supra note 5,
11-603(51).
132. See Patent Law, in China Laws, supra note 5,
11-600(37).
133. See China's New Patent Law, supra note 76, at 30.
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only preliminary examiapplication for a utility model or design patent,
34
nation will be made by the Patent Office.1
An applicant who has filed a patent application abroad should supply
the Patent Office with all documents submitted to the foreign patent office
for substantive examination. Moreover, the results of any examination
135
made must be included.
If, after the substantive examination, the decision of the Patent Office
is negative, it will notify the applicant and request him either to reply or
the time limit will render
to amend the application. Failure to do so within
36
the application as having been withdrawn. 1
An applicant may request, within three months from the date of receipt
of notification of rejection of its application, a reexamination by the Patent
Reexamination Board.1 37 Should the Patent Office reject the request for
reexamination, the applicant may appeal to the People's Court 38 within
three months from the date of receipt of the notification.
In order to safeguard against wrongly granted patent rights, article 41
of the Patent Law provides that any person may file with the Patent Office,
within three months after publication of the application, an opposition to
the application. The Office will send a copy of the opposition to the
applicant, who must respond in writing within three months. 139 If the
opposition is found to be unjustified, or if there is no opposition,
the Patent Office would grant the patent right, issue a patent certificate,
register, and make the announcement of its patent grant. 140
Any entity or individual who "considers that the grant of the patent
right is not in conformity with the provisions of [the Patent] Law," may
request the Patent Reexamination Board to invalidate the patent. 14 1 The
Board will then examine the request and make a decision as to whether
or not to invalidate the patent. 14 2 The party that is not satisfied with this
decision may, within three months from the receipt of the notification of
decision, bring an action before the People's Court. 143 Neither the Patent
Law nor the Implementing Regulations, however, provide any guidance
as to the scope of inquiry concerning the invalidating proceedings to be
taken by the Board. Nor do the law or regulations set a time limit for
anyone to make a request for invalidating a patent right.
134. See Patent Law, in China Laws, supra note 5,
135. Id.
136. Id.

11-600(40).

11-600(36).
11-600(37).

137. Id. 11-600(43).
138. Id.
139. Id. 11-600(41).
140. Id.

11-600(44).

141. Id. 11-600(48); see Patent Regulations, in China Laws, supra note 5,
142. See Patent Law, in China Laws, supra note 5, 11-600(49).
143. Id.
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7. Impact of the New Chinese Patent Law
on the U.S.-China Trade Agreement
Subparagraph (3) of article VI of the 1979 Sino-American Trade Agreement provides: "Both Contracting Parties agree that each Party shall seek,
under its laws and with due regard to international practice, to ensure to
legal or natural persons of the other Party protection of patents and trademarks equivalent to the patent and trademark protection correspondingly
accorded by the other Party."' 44 Unfortunately, subparagraph (3) is ambiguous. It can be interpreted as compelling the application of the principle
of "national treatment." Alternatively, it can be explained as requiring
the use of "reciprocity." The relevant Chinese text of the provision literally means that "the trademark and patent protection given by one
country to the citizens of the other country must be equivalent to that
given by the other country to citizens of the first country." Ergo, "reciprocity" requires China to protect Chinese patents filed by U.S. citizens
in the same manner as the U.S. protects American patents filed by Chinese
citizens. This principle differs significantly from that of "national treatment," whereby China agrees to protect U.S. patents in the same manner
45
as China protects its own patents.1
The scope of subject matter patentable under the U.S. Patent Law is
broader than that protectible under the Chinese Patent Law. Notable examples that are eligible for patent protection in the U.S., but not in China,
are pharmaceutical products, chemicals, and living microorganisms. If the
principle of reciprocity applies under article VI of the Trade Agreement,
should not a U.S. corporation be able to get patent protection for its
pharmaceutical products and other chemicals in China? If not, then the
scope of protection required under the Trade Agreement for a U.S. entity
is broader than that available under China's Patent Law.
C.

TRADEMARK LAW

Despite the capitalistic and free enterprise origin of trademarks, China
presently recognizes that a trademark system offers benefits to the country
as a whole. By identifying products with particular manufacturers, consumers will learn to depend on trademarks to distinguish goods of higher
quality from those of lower quality. The uniform use of trademarks should
help to ensure that Chinese consumers will receive goods of consistent

144. See Trade Relations Agreement, supra note 75, art. VI.
145. As a means to prohibit discrimination against foreigners, the first major pinciple of
the Paris convention is the principle of national treatment. See generally 3 W. STRENG &
J. SALACUSE, INTERNATIONAL BUSINESS PLANNING: LAW AND TAXATION § 12.03 (1982).
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quality. Ultimately, the trademark
system will help to control the quality
46
of products throughout China. 1
A trademark system is also less offensive than other forms of intellectual
property to Chinese socialist ideologues since a trademark right most
often belongs to an enterprise or collective body and not to an individual.
The creation, reorganization, and dissolution of an enterprise are susceptible to state control. Individual attitudes, in contrast, are much harder
to control. 147
Less than a year after the Communist victory China enacted the Provisional Regulations Governing the Registration of Trademarks. Under
these regulations, local industry and commerce could acquire the right of
exclusive use of acceptable trademarks. Registration was through the
Central Bureau of Privately Operated Enterprises of the Finance and
Economic Committee of the Government Administration Council. A local
People's Court had jurisdiction to enforce the exclusive right. Trademarks
were also registrable by enterprises of other countries that had diplomatic
48
relationships and had signed trade treaties with China. 1
In 1963 the 1950 Regulations were replaced by the Regulations Governing the Control of Trademarks, a new set of rules for the control of
trademarks. 149 Identical trademarks for the same commodity still could
not be registered by a different enterprise. The emphasis had shifted,
however, from "rights in trademarks" to the "control of trademarks." A
foreign enterprise was allowed to register a trademark in China, but only
if the trademark had been registered in the country of citizenship, and if
that country had concluded an agreement on reciprocity of trademark
150
registration with the Chinese Government.
The 1963 Regulations proved ineffective in controlling the quality of
goods, principally because many commodities were in short supply and
there were no competing brands from which consumers could pick and
choose. Also, most commodities were administered under a quota system,
irrespective of the quality. Consequently, enterprises had little incentive
5
to promote the quality of their products.' '
The current emphasis on enterprise autonomy, together with the desire
to attract foreign investment, motivated the State Council to pass a new

146. Dawid, Trademark Protection in the People's Republic of China, 9 DEN. J. INT'L L.
& POLY 217, 218 (1980); see Hsia & Haun, supra note 66, at 285-86.
147. Id. at 286.
148. Id. at 284; see Dawid, supra note 146, at 217-18.
149. 62 PAT. & TRADEMARK REV. 249 (1964), discussed in Dawid, supra note 146, at 219.

150. See Hsia & Haun, supra note 66, at 284; see generally, Dawid, supra note 146, at
219.
151. Wu-Ohlson, A Commentary on China's New Patent and Trademark Laws, 6 Nw. J.
INT'L L. & Bus. 86, 112-13 (1984).
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trademark law, the Trademark Law of the People's Republic of China, in
1982, to replace the 1963 Regulations. In March 1983 the State Council
52
promulgated the Implementing Regulations Under the Trademark Law. 1
The purpose of the Trademark Law, as set out in article 1, is to protect
the exclusive right to use of a trademark and to encourage producers to
guarantee the quality of their goods. Ultimately, it is intended to protect
the interests of consumers and to promote economic development. 153 The
importance of quality control can also be seen in article 31, which provides
that the Trademark Office may cancel a registered trademark, or impose
a fine, if goods have been poorly manufactured, or the quality of the goods
54
has deteriorated so that consumers are deceived.1
Article 2 specifies that the Trademark Office, an agent of the General
Administration of Industry and Commerce, is responsible for the regis155
tration and administrative control of trademarks throughout China.
Hence, the Trademark Office is responsible not just for the issuance of
trademarks, but also for ensuring that trademarks are used properly in
the country. 156 A separate body, the Trademark Review and
Adjudication
57
Board, is responsible for handling trademark disputes. 1
Registration is available for any word, design, or their combination so
long as it is distinctive, identifiable, and not "identical to similar trademarks for the same or similar goods."' 158 Certain words or designs are
not registrable: provincial or state names; national flags; national emblems; generic names or designs; marks representing the goods' quality,
main raw materials, function, weight, quantity, or other features; those
having the nature of discrimination against any personality; marks that
represent exaggeration and deceptive advertisement; and those that are
"detrimental to socialist morals or customs, or having other unhealthy
influences." ' 159 The Trademark Law and Implementing Regulations are,
however, silent as to the standard to be used in defining "morals."

152. Trademark Law of the People's Republic of China, promulgated Aug. 23, 1982, in
China Laws, supra note 5, 11-500 [hereinafter Trademark Law], and Detailed Regulations
for the implementation of the Trademark Law of the People's Republic of China, promulgated
Mar. 10, 1983, in China Laws, supra note 5,
11-520 [hereinafter Trademark Regulations].
153. See Trademark Law, in China Laws, supra note 5,

11-500(1).

154. Id. art. 31. The importance of quality products for Chinese and foreigners alike in
China has been emphasized recently by the State Council's promulgation of The Regulation
on Responsibilities for the Quality of Industrial Products, effective July 1, 1986. China Daily
Business Weekly, May 14, 1986, at 2.
155. See Trademark Law, in China Laws, supra note 5, 9 11-500(2).
156. Gholz, China's New Trademark Law, 2 CHINA L. REP. 103 (1982).
157. See Trademark Law, in China Laws, supra note 5, $ 11-500(20).
158. Id.
11-500(18), (38).
159. Id. 9 11-500(8).
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1. Registration

Trademark registration is generally voluntary. Certain goods that are
linked closely with the national economy and people's livelihood, such
as pharmaceutical products, however, cannot be sold on the market except
under a registered trademark. 160 Also, all entities, whether foreign or
domestic, must register their trademarks to obtain the right to their ex16 1
clusive use and to get protection by law.
A foreign entity may apply for trademark protection in China, provided
that its country has concluded a bilateral agreement with China, or that
both countries are signatories to an international treaty, or that the principle of reciprocity applies. 162 As for the U.S., a trade agreement which
provides reciprocal registration of trademarks has already been
63
concluded. 1
As expected, foreigners cannot apply for trademark registration directly. They must entrust CCPIT to act on their behalf to handle the
64
prosecution of all trademark matters through its Trademark Agency. 1
When applying for trademark registration, the applicant must submit a
separate registration application for each trademark in each separate class
of goods according to the Classification of Goods. 165 Each application
must also be accompanied by ten copies of the reproduction of the trademark.166 When applying for the registration of a trademark for pharmaceutical products, documentation certifying production approval from the
67
Bureau of Public Health, either domestic or foreign, must be included. 1
All application documents must be in Chinese and any document in a
68
foreign language must be accompanied by a Chinese translation.1
2. Examination and Approval

Preliminary examination of each application is provided for and, if
approved, the trademark will be published for opposition. 169 If two or
more applicants apply for the registration of similar trademarks for the
same goods, the application first filed will be entitled to preliminary ex-

160. Id. 11-500(5); see Trademark Regulations, in China Laws, supra note 5,
161. See Trademark Law, in China Laws, supra note 5, 11-500(3).

11-520(4).

162. Id.
11-500(9)
163. See Trade Relations Agreement, supra note 75, art. VI.

164. See Trademark Law, in China Laws, supra note 5,
lations, in China Laws, supra note 5, 11-520(29).
165. See Trademark Law, in China Laws, supra note 5,
166. Id.

11-500(10); Trademark Regu11-500(3).

167. Cohen & Horsley, The Trademark Law of the People's Republic of China, in PRIVATE
INVESTORS ABROAD, PROBLEMS AND SOLUTION 213, app. F (M. Landwehr ed. 1983).
168. See Trademark Regulations, in China Laws, supra note 5,
11-520(31).
169. See id.
11-520(16).
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amination and publication. 170 The Implementing Regulations further stipulate that the filing date is the date on which the Trademark Office receives
the application form. 17 1 Where two or more applications for the same
mark are received on the same day, for similar goods, the trademark that
72
was used first will have priority over the other competing trademarks. 1
The same sections also provide that in the event that there is no prior
use, or that both competing trademarks were first used on the same date,
the matter should be settled through consultation. If no agreement can
be reached within thirty days, the Trademark Office will make an adju173
dication.
Within three months from the date of publication any person may file
an opposition to the trademark. 174 If there is no opposition, or if the
opposition is without merit, a trademark registration certificate will be
not doing business in China may
issued. Whether a nonresident foreigner
75
also raise an opposition is not clear. 1
If the application is rejected, the applicant may request a reexamination
of the refused trademark with the Trademark Review and Adjudication
Board within fifteen days. 176177The decision of the Trademark Review and
Adjudication Board is final.
The time allowed for filing the Application for Review is unrealistically
short for a foreign applicant. Presumably, notice will be sent to the local
agent for the foreign applicant. Fifteen days would hardly be enough time
for the foreign applicant to receive the notification from the local agent
178
and to make the necessary preparation for the application for review.
To compound the problem, all documents submitted must be in Chinese.
3. Renewal, Assignment, and Licensing

A registered trademark is valid for a period of ten years from the date
the registration is approved. 179 The registration may be renewed for peapplication is made within six months before
riods of ten years, provided
180
date.
the expiration

170. Id. at 11-500(18); see Cohen & Horsley, supra note 167, at 217.
171. See Trademark Regulations, in China Laws, supra note 5, 11-520(5).
172. Id.

173. Id.; see Cohen & Horsley, supra note 167, at 217.
11-500(19).
174. See Trademark Law, in China Laws, supra note 5,
175. Kalinowski, Antitrust Considerations in the Transfer of Technology to China, in
PRIVATE INVESTORS ABROAD, PROBLEMS AND SOLUTION 277 (M. Landwehr ed. 1983).
176.
177.
178.
179.
180.

See
Id.
See
See
Id.

Trademark Law, in China Laws, supra note 5,
11-500(22).
Gholz, supra note 156, at 106.
Trademark Law, in China Laws, supra note 5,
11-500(23)-(24).

11-500(21).

111-500(23).
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The owner of the registered trademark may assign his trademark. The
assignor and assignee must jointly file an application with the Trademark
Office for approval. Furthermore, the assignee must guarantee the quality
of the goods for which the assigned trademark is to be used. 181
Similarly, the owner of the registered trademark may also license such
trademark by signing a trademark license contract. Approval by the Trademark Office is not necessary. The owner must, however, forward a copy
of the licensing contract to the Trademark Office, and, simultaneously,
must file record copies with the Administration of Industry and Commerce
where both contracting parties are located. 182 The licensor must supervise
the quality of the goods on which the licensed trademark is to be used,
while the licensee must guarantee the quality of the goods.
4. Administrative Control
Article 30183 states that the Trademark Office may revoke the registered
trademark if there is: (1) An alteration of the mark without approval; (2)
a change of the name, address, or other registered matter without approval; (3) an assignment of trademark without approval; or (4) nonuse
of trademark for three consecutive years. The term "use" includes "use
in advertisements or at exhibitions." 184 Furthermore, as mentioned above,
if quality of the goods bearing the trademark has deteriorated, thus deceiving consumers, the Trademark Office may cancel the registered
85
trademark.1
5. Infringement
As previously mentioned, registration of a trademark gives the owner
exclusive right to use the trademark on its products. 186 Article 38 defines
infringement as: (1)unauthorized use of a similar or identical trademark
on the same or similar goods; (2) unauthorized manufacture or sale of
"representations of the registered trademark of another person"; or (3)
to cause "prejudice to the exclusive right to use the registered trademark
of another person."' 187 The aggrieved owner may ask the appropriate
authority to handle the matter administratively. Alternatively, an injured
party may bring suit in the People's Court. 188 If the injured owner is a
181.
182.
183.
184.
185.

Id.
See
See
See
See
186. Id.
187. Id.
188. See
supra note

11-500(25).
Trademark Regulations, in China Laws, supra note 5, 11-520(18).
Trademark Law, in China Laws, supra note 5, 11-500(30).
Trademark Regulations, in China Laws, supra note 5, 11-520(20).
Trademark Law, in China Laws, supra note 5, 11-500(31).
11-500(37).

11-500(38); Cohen & Horsley, supra note 167, at 222-23.
Trademark Law, in China Laws, supra note 5, 11-500(39); Cohen & Horsley,
167, at 223.
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foreign party, it may request the assistance of CCPIT to handle the
matter. 189
The administrative authority may order the infringer to cease and desist
and to pay damages to the injured party. Should the infringer disobey the
administrative order, the authority "may ask the People's Court for compulsory execution." 190 Finally, article 40 of the Trademark Law and
article 26 of the Implementing Regulations provide that in serious cases,
the infringer may be held criminally liable. 191
6. Potential Problems

Unlike the 1963 Trademark Regulations, the new Trademark Law does
not require a foreigner who is applying for registration of a trademark in
China to show that the trademark is already registered in his home country.
In fact, "use in commerce" of the mark is not a prerequisite for registering
the trademark in China, either for a foreign or a domestic applicant. This
omission could raise problems for a foreign manufacturer that has not
exported its product to China, but whose product already has a registered
trademark in other foreign countries. It is conceivable that, anticipating
such a foreign product might eventually enter the Chinese market, some
smart Chinese entrepreneur might register the trademark of this foreign
product with the Trademark Office of China without the permission of
the foreign trademark owner. When the foreign product finally enters the
Chinese market, the foreign party could have to pay dearly to repossess
its own trademark.
The fact that one can obtain registration of a trademark in China without
"use in commerce" of the mark also creates a discrepancy with the 1979
Sino-American Trade Agreement. Subparagraph 2 of the Trade
Agreement 92 reads as follows: "Both Contracting Parties agree that on
the basis of reciprocity legal or natural persons of either Party may apply
for registration of trademarks and acquire exclusive rights thereto in the
territory of the other Party in accordance with its laws and regulations."
As discussed above, the reference to the acquisition, on the basis of
reciprocity, of exclusive right by citizens of either party in the territory
of the other party may lead to problems. Under the U.S. law, 193 it is the
actual use of a trademark in commerce, together with the registration,
189. As in the case of Union Carbide's "Eveready" trademark which had been copied
by a Hubei company. In that case, the Legal Affairs Department of CCPIT mediated the
dispute. South China Morning Post, § 2 (Business News), May 9, 1985.
190. See Trademark Law, in China Laws, supra note 5, 11-500(39).
11-520(26).
191. See Trademark Regulations, in China Laws, supra note 5,
192. See Trade Relations Agreement, supra note 75, art. VI.
193. 15 U.S.C. § 1051(a) (1982).
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that creates trademark rights. 194 Accordingly, a party from China should
be able to register its trademark in the U.S. without showing "use in
commerce." This eligibility would, of course, violate U.S. trademark law.
V. Copyrights
After its establishment in 1949 the Chinese Government repealed all
the laws of the government of Nationalist China. To date, China has neither
enacted a comprehensive copyright law, nor joined any international copyright convention. 195 On July 25, 1985, however, the State Council authorized the establishment of a National Bureau on Copyright to draft a
copyright law. 196
In addition to the previously identified barriers of Marxist-Leninist ideology to ownership and protection of intellectual property, the Chinese
Communist Government has been wary of granting special rights to the
literati for fear of encouraging the reappearance of a literary elite group.
Why this concern? Throughout Chinese history, the literati has dominated
the government. During the Imperial era, for example, mastery of the
Confucian classics was an essential requirement for attaining high official
status. Under Mao's rule China's officialdom decided that such an elite
group should never reappear in China. 197 Because of its desire to enter
the age of modern industrial technology, however, present Chinese leadership has exhibited a greater willingness to compromise its ideology to
accord rewards to technological inventors as incentives. With respect to
literary and artistic creativity, however, no such countervailing motive
has emerged until recently. 198 In the protection of copyrights, most western countries emphasize the relationship between the user and the author
and publisher. In contrast, socialist legislation tends to emphasize the
relationship between the author and the publisher. 199 China is no different
from other socialist countries in this respect.
Despite the lack of a formal copyright system in China, and dependent
on political expediency, a Chinese author or artist may enjoy certain
rights. Among them is the right to a contribution fee, the right to publish
or not to publish, the right to publish under any name the author desires,
the right to prevent distortion of the author's work, and the right to exhibit
194. Dawid, supra note 146, at 227.
195. Loeber, Copyright Law and Publishing in the People's Republic of China, 24 U.C.L.A.

L.

REV. 907, 908 (1977).
196. 37 Liao Wang Zhou Kan (Outlook Weekly), Sept. 16, 1985, at 21.

197. See Hsia & Haun. supra note 66, at 290.

198. Id.
199. Zheng, The Future Chinese Copyright System and its Context, 15 INT'L REV. INDUS.
PROP. COPYRIGHT L. 141 (1984).
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work. 2°° These rights are not guaranteed by law, rather, they are guaranteed administratively by various contracts provided by the publishing
houses. 20 1 Hence, the limited protection available to authors in China is
set out in three documents: (1) The Contract for the Submission of a
Manuscript to the People's Presses; 20 2 (2) the Contract for Publication of
Works by the People's Presses; 20 3 and (3) the Measures Governing the
Payment Given by the People's Press for Manuscripts. 20 4 The three documents were part of civil law materials published by the Chinese People's
205
University.
The first document is a contract for the solicitation of a contribution
from an author. It specifies the delivery date, first installment of the
contribution fee, and terms of certain mutual obligations to be fulfilled
by both the publisher and the author. 20 6 The second document provides
the publisher with the right to publish the work of an author throughout
China in all formats during the term of the contract, which opens the
work to the possibility of official censorship. 20 7 The third document prescribes the amount of compensation, based upon the number of characters
in the work and the number of copies printed, not the number of copies
sold. 20 8 These Chinese documents closely resemble the 1928 Soviet Union
20 9
Publishing Contract.
Almost all authors in China are salaried authors. Moreover, a great
majority of them hold their position not because of their literary skills,
but because they have been assigned to the job. 2 10 A salaried author in
China generally receives no compensation for works that are created as
part of his job. A fixed salary is his compensation. His employer, the
State, owns the work. If the work is produced outside the scope of em21
ployment, it is usually considered an honorary service to the public.
However, some salaried authors have enjoyed a right to publication and
have received the entire contribution fee. 2 12 Most salaried authors also
200. Id. at 144.
201. Id. at 146.
202. Id. at 144.
203. 3 Chung Hua Jen Min Kung Ho Kuo Min Fa Ts'an K'ao Tzu Liao 533 (Reference
Materials on the Civil Law of the People's Republic of China 1957) [hereinafter Reference
Materials], quoted in Hsia & Haun, supra note 66, at 289 n.46.
204. See Reference Materials, supra note 203, at 536, quoted in Hsia & Haun, supra note
66, at 289 n.47.
205. See Hsia & Haun, supra note 66, at 289.
206. See Zheng, supra note 199, at 144.
207. See Hsia & Haun, supra note 66, at 289.
208. Id.
209. See Zheng, supra note 199, at 146.
210. Id. at 162.
211. See Loeber, supra note 195, at 910.
212. See Zheng, supra note 199, at 157-58.
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have the right to2 13utilize freely the materials owned by the State for their
creative works.
In 1958 the Ministry of Culture drafted temporary provisions on payment for published works in literature and social science. The payments
were based on the types of manuscripts and the number of copies printed. 2 14
During the Cultural Revolution intellectual activities were suppressed and
compensation for authors and artists was eliminated.
After the death of Mao the Chinese government gradually restored the
system of making payment to the literary authors and artists. The compensation was again made on the basis of the nature and length of the
works. 2 15 In 1980 the General Publications Office of the Central People's
Government enacted Temporary Provisions Governing Payment for Book
Manuscripts 2 16 to restore the system of compensating authors and artists
for their creative works. The compensation rate was raised, and consideration was again given according to the number of copies printed. These
temporary provisions are still in effect in China. 217
Foreign authors receive compensation only if they first publish their
work in China. Work that has been published outside China is not entitled
to any royalty when it is subsequently published in China, either in its
original language, as reprints, or in Chinese translation. 2 18
The Chinese government reportedly is drafting a copyright law. 2 19 It is
believed that while the law will undoubtedly satisfy certain aspects of
international practice, it may not conform to the requirements of the
Universal Copyright Convention (UCC). This, despite legal protection
being granted and discussed by China's major Asian competitors-Japan,
Taiwan (Republic of China), Hong Kong, Korea, and Singapore.
The enactment of a comprehensive copyright law in China will be important in the context of transfer of technology. Technical manuals and
advertising literature are most often copyrighted in the west. In the international transfer of technology, the transferee will require the use and
213. Id. at 162.
214. Hsia, Recent Chinese Economic Legislation, in

SPECIAL SUBCOMM. ON U.S. TRADE
HOUSE COMM. ON ENERGY AND COMMERCE, 98TH CONG., 2D SESS., CHINA'S
DEVELOPING LEGAL STRUCTURE FOR TRADE AND COMMERCE 17 (1984).
WITH CHINA,

215. Id.

216. An English translation of the text appeared in Copyright 137-38 (Apr. 1983), quoted
in Hsia, supra note 214, at 17 n.10.
217. See Hsia, supra note 214, at 17.
218. Id.at 18.
219. At a copyright symposium held in Beijing on September 3, 1986, the National Copyright Administration of China revealed several provisions of the draft law: applicability to

both PRC nationals and foreigners; protection to eleven types of works; protection for life
of author plus fifty years; and performing rights for twenty-five years. British Broadcasting
Corp., Summary of World Broadcasts, Sept. 16, 1986, Part 3 "The Far East," Bureau of
International Affairs, China at FE/8365/BII/1.
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redistribution of these copyrighted materials, either in their original language or in a translation. In other areas, such as semiconductor mask
protection, availability of copyright protection will be an important consideration behind technology transfer and investment.
The United States has not yet entered into a bilateral copyright treaty
with China. The 1979 Trade Agreement between the two countries, however, provides that each country will "take appropriate measures, under
220
its law and regulations and with due regard to international practice,"
to give copyright protection to the citizens of the other country. The scope
of copyright protection available for a U.S. national in China will not be
clear until China has established its copyright law.
One commentator has suggested that because of the lack of copyright
protection in China for U.S. nationals, former President Carter wrongfully
accorded the Most Favored Nation (MFN) status to China in the 1979
Trade Agreement. 22 1 The President's authority to enter into force of bilateral commercial agreements and to give the other nation MFN status
is governed by the 1974 Trade Act. 222 One provision in the Trade Act
stipulates that the other country must either be a member of UCC or that
it will "provide rights for United States nationals with respect to copyrights in such country not less than the rights specified in such convention
[UCC]." ' 223 It has been argued that the PRC's copyright rules did not
the granting of the
meet either of these two requirements, and therefore 224
law.
States
United
the
violated
China
to
status
MFN
Moreover, some believe that the 1979 Trade Agreement also violated
the 1976 U.S. copyright law. According to title 17, foreign nationals can
be accorded copyright protection only if one of the following conditions
is fulfilled: (1) The U.S. and the foreign nation have concluded a bilateral
copyright treaty; (2) the work is first published in the U.S. or in a foreign
nation that is a party to the UCC at the time of publication; (3) the work
is first published by the United Nations or by the Organization of American
States; or (4) "the work comes within the scope of a Presidential proclamation." 225 It is argued that works published under the authority of
China could not meet the first three criteria. As discussed above, neither
can such works meet the last requirement. Accordingly, it is contended

220.
221.
222.
223.

Trade Relations Agreement, supra note 75, art. VI(5).
Id.
19 U.S.C. § 2434(a) (1982).
Id. § 2435(b)(5).

224. Copyright Relations Between the United States and the People's Republic of ChinaAn Interim Report, 10 BROOKLYN J. INT'L L. 403, 428-29 (1984) [hereinafter Copyright
Relations].

225. 17 U.S.C. § 104(b) (1982).
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that the 1979 Trade Agreement also violates the 1976 copyright law of
226
this country.
China now realizes the importance of a copyright law in the attraction
of foreign technology. Consequently, as was discussed earlier, China has
joined the WIPO. China's officials have also granted copyright protection
to foreign corporations as part of licensing agreements. 227 Moreover, it
is believed that the government will enact a copyright law within the next
three years.
Meanwhile, China is buying as many printed materials from abroad as
possible. In 1978 the Chinese government spent six million dollars to buy
books and periodicals from the U.S. The purchases consisted mostly of
scientific and technical works. 228 Until China enacts a copyright law conforming to the provisions in the UCC, western books, journals, and other
scientific, technical, literary, and artistic works are vulnerable to unauthorized copying and translation. Original copyright owners will have no
recourse to get compensation for their works. Indeed, a delegation of the
Association of American Publishers visiting China noticed the widespread
unauthorized copying and translation of the American scientific textbooks, dictionaries, and literature. 229 Most recently, Walt Disney enlisted
the services of the China Patent Agency (H.K.) to protect the Disney
230
characters and trademarks against widespread infringement in China.
VI. Dispute Settlement
In the course of transfer of technology to China, as in any other trading
relationship, disputes are bound to arise. China is keenly aware that if
commercial disputes are settled in a biased way favoring the local importer, foreign firms will refrain from exporting other technology to China.
As a consequence, China has made a concerted effort to adopt fair rules
for settling disputes. A detailed discussion on the dispute resolution in
China is beyond the purview of this paper. 23 1 Rather, this paper briefly
examines the dispute resolution process involving U.S.-Chinese trade.
226. See Copyright Relations, supra note 224, at 417-28.
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Chinese preference for amicable settlement is evidenced in the FECL,
the Joint Venture Law, and the 1979 Trade Agreement concluded between
China and this country. Article 14 of the Joint Venture Law, for example,
directs parties to settle their disputes through consultation, conciliation,
and, as a last resort, arbitration. No mention is made of litigation in a
court. 232 Article VIII of the 1979 Trade Agreement states that contracting
parties are encouraged to settle their disputes through friendly consultation or conciliation. 233 Article 37 of the FECL suggests that the parties
"ought" to settle disputes first by consultation or mediation. If that fails,
then arbitration is preferred. Article 38, however, provides that the parties
may, in the absence of an arbitration clause, "bring suit in a People's
Court."

234

Friendly negotiations (conciliation) are conducted when both parties
first attempt to resolve the disagreement alone, either in person or by
correspondence. If conciliation fails to produce a satisfactory result, either
party may request one or more third parties to assist in future negotiations.
The process then moves to consultation.
The third party that most often provides consultative assistance is the
235 of
Foreign Economic and Trade Arbitration Commission (FETAC)
China. Once a party requests assistance, FETAC reviews the analysis
submitted by each party and also conducts its own investigation. FETAC
then provides each party with its own analysis of the situation. Both
parties are asked to reconsider their positions in order to reach a friendly
agreement. If negotiations and consultation again fail to achieve a mutual
accommodation, both parties may then ask FETAC to make recommen236
dations. The parties, however, are not bound by the recommendations.
Although arbitration is to be regarded as the last resort, the availability
of arbitration as an alternative is of growing importance in any business
transaction conducted with Chinese entities. For nearly thirty years CCPIT
has been administering arbitration matters in China. 237 Arbitration is conducted by FETAC and the Maritime Arbitration Commission (MAC), both
of which are legal agencies of CCPIT. 238 Since 1980 the substantive jurisdiction of FETAC has been expanded substantially. Among others, it
232. See China Laws, supra note 5, 6-500(14).
233. See Trade Relations Agreement, supra note 75, art. VIII.
234. See China Laws, supra note 5, 5-550(38).
235. Interview with Tang Houzhi by coauthor Thurston in Beijing, January, 1985.
236. See Note, supra note 68, at 265-66.
237. Administration began with a decision adopted on May 6, 1954 at the 215th Session
of the Government Administration Council, reproduced in Foreign Economic and Trade
Arbitration Commission, CCPIT (Beijing 1981).
238. For an excellent discussion of arbitration in China, see Houzhi, Arbitration-A
Method Used by China to Settle Foreign Trade and Economic Disputes, 4 PACE L. REV.
519 (1984).
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now has jurisdiction over disputes arising from import of foreign technology, joint venture and foreign investment in China, and foreign trade
contracts.
As for the situs of arbitration, until recently, Chinese agencies and
enterprises have accepted arbitration in a neutral third country. Foreign
sites that have been agreed on are Stockholm, Geneva, London, and
Toronto. Most recently, various Chinese agencies have been willing to
accept a situs in the foreign party's country when that party is a defendant.
During arbitration, the language to be used, the format of written documents, and the selection of the tribunal are usually addressed by the
governing procedural law. 239 Generally, Chinese corporations and enterprises prefer to use the rules of China's FETAC or MAC. The commonly
used rules of foreign business organizations acceptable to Chinese entities
are: the United Nations Commission on International Trade Law
(UNCITRAL), the rules of the Stockholm Chamber of Commerce, and
the rules of the American Arbitration Association. Recently, it has been
reported that China will join the International Chamber of Commerce and
recognize its Rules of Procedures.
In the past Chinese entities have most often avoided specifying in the
contract which substantive law would apply in a dispute. Instead, Chinese
entities would rather leave the issue to the discretion of the arbitrator.240
In the selection of substantive law Chinese entities would usually insist
on making the selection based on the three Chinese arbitration principles:
independence and initiative; equality and mutual benefit (pertain to the
terms of the contract); and reference to international practice. Article 5
of the FECL provides that in the absence of a governing law clause, "the
law of the country which is most closely connected with the contract shall
24
apply." 1
China is not a signatory to any of the international conventions for
recognition and enforcement of foreign arbitral awards. Nevertheless,
"the enforcement is in fact fully secured so long as the awards are fair
and not in violation of Chinese laws and policies." Moreover, the foreign
party may request either the CCPIT or the Chinese law courts to assist
242
it in enforcing the awards.
Subparagraph 3 of article VIII of the 1979 Trade Agreement between
the U.S. and China calls for each country to "seek to ensure that arbitration awards are recognized and enforced by their competent authorities

239.
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where enforcement is sought, in accordance with applicable laws and
regulations." 24 3 Apparently, the awards must still be fair and not in violation of the Chinese laws and policies. It remains to be seen if an arbitral
award will be challenged as being unfair or in violation of the Chinese
laws and policies.
VII. Conclusion
The Government of the People's Republic of China now sees progress
in technology as a key to modernization. It has realized the necessity of
importing technology from other nations. Consequently, it has promulgated laws that are attractive to a technology exporter. China's early
efforts to implement the Four Modernizations, however, may have been
overly ambitious. China tried to acquire too much technology that was
beyond its capacity to assimilate quickly and comprehensively. Although
China has taken steps to curtail its overly ambitious development plans,
many problems remain. Some of these problems are inherent in the nature
of the governmental system. Others, as reflected in the relevant laws and
regulations on foreign investment and technology transfer, are designed
to protect China's embryonic economy from encroachment of "economic
imperialism." Nevertheless, China has made an admirable, concerted
effort to establish a legal regime that makes an effort to protect foreign
investors' interests while allowing China space in which to grow. One can
expect this trend to continue throughout the remainder of this decade.

243. Trade Relations Agreement, supra note 75, art. VIII(3).
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